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PREFACE 

The  Study  Commission  on  the  Uniform  Regulation  of  Substance  Abuse  Testing 
was  authorized  by  Part  IX  of  Chapter  873  of  the  1987  Session  Laws  1988  Session). 
That  act  states  that  the  Commission  "shall  examine  existing  drug  testing  of  applicants 
for  employment  and  employees  in  the  workplace.  The  Commission  may  recommend 
procedures  or  regulations  for  the  administration  of  drug  tests  by  employers  that  would 
protect  both  employer  and  employee.  The  Commission  may  recommend  legislation 
that  addresses  the  problems  associated  with  the  establishment  of  uniform  standards  for 
the  use  of  drug  testing  in  the  workplace."  The  relevant  portions  of  Chapter  873  are 
included  in  Appendix  A.  The  Committee  was  chaired  by  Senator  Frank  L.  Block  and 
Representative  Toby  Fitch.  The  full  membership  of  the  Committee  is  listed  in 
Appendix  B  of  this  report.  A  committee  notebook  containing  the  committee  minutes 
and  all  information  presented  to  the  committee  is  filed  in  the  Legislative  Library. 
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COMMISSION  PROCEEDINGS 


The  Study  Commission  on  the  Uniform  Regulation  of  Substance  Abuse  Testing 
met  nine  times  between  November  1987  and  December  1988.  Below  is  a  brief 
summary  of  the  proceedings  of  the  Commission.  Detailed  minutes  of  each  of  the 
Commissions  meetings  can  be  found  in  the  Committee  notebook,  located  in  the 
Legislative  Library  of  the  Legislative  Building. 


Meeting  on  November  30.  1987 

The  first  meeting  of  the  Commission  was  held  November  30,  1988  at  the 
Legislative  Building  in  Raleigh.  After  opening  remarks  from  the  Cochairmen.  and 
approval  of  the  budget,  the  Commission  heard  from  several  speakers.  First  to  address 
the  Commission  was  John  Brooks.  Commissioner  of  Labor.  Mr.  Brooks  gave  an 
over\'iew  of  the  issues  involved  in  drug  testing.  Dr.  Arthur  McBay.  Chief  Toxicologist 
in  the  Office  of  Chief  Medical  Examiner,  and  Professor  of  Pathology  and  Pharmacy  at 
the  UNC  School  of  Medicine,  spoke  to  the  Commission  next.  Dr.  McBay  gave  an 
overview  on  existing  drug  testing  procedures,  based  on  his  30  years  experience  in  the 
area.  The  third  speaker  before  the  Commission  was  Mr.  Roger  Bemholtz.  atlome\  and 
editor  of  the  monthh  newsletter  "Employee  Testing  and  the  Law."  Mr.  Bemholtz 
discussed  the  legal  implications  for  employers  and  emplo\ees  in  the  administration  of 
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drug  tests.    Following  the  speakers,  the  Commission  discussed  the  various  issues  they 
would  like  addressed  as  the  work  of  the  Commission  continued. 


Meeting  on  January  19.  1988 

The  second  meeting  of  the  Commission  was  held  January  19.  1988  at  the 
Legislative  Building  in  Raleigh.  The  first  speaker  on  the  agenda  was  Mr.  Bill 
Burkhardt.  President  and  CEO  of  Bahlsen.  Inc..  and  Chairman  of  Council  of 
Manufacturing  Executives  Committee  for  the  Raleigh  Chamber  of  Commerce.  In  both 
of  his  capacities.  Mr.  Burkhardt  spoke  on  business  view  of  drug  testing  and  regulation. 
Next.  Dr.  George  Phillips  of  Duke  Medical  Center,  recognized  expert  on  sickle  cell 
anemia,  spoke  on  the  problem  of  drug  testing  revealing  legitimate  medications  of 
employees,  such  as  those  required  for  sickle  cell  anemia.  Mr.  Edward  L.  Minnich. 
Director  of  the  Employee  Assistance  Program  with  the  State  Personnel  Office, 
explained  the  program  he  directs  to  the  Commission.  Next.  Charles  Jeffress  of  the 
Department  of  Labor  introduced  an  ABA  tape  discussing  some  of  the  legal  issues 
involved  in  drug  testing.  Ted  Shults.  attorney  and  toxicologisl.  spoke  next  about  drug 
testing  procedures,  after  a  lunch  break,  the  Commission  traveled  to  Compuchem 
Laboratory'  in  the  Research  Triangle  Park  for  a  tour  of  their  urine  sample  testing 
facilities. 


Meeting  on  February  23.  1988 

The  third  meeting  of  the  Commission  was  held  February  23.  1988  at  the 
Legislative  Building  in  Raleigh.  The  first  speaker  was  Mark  L.  Waple.  a  defense 
attorney  from  Fayette*  ille,  who  discussed  his  experience  as  a  defense  attorney  in  drug 
testing  cases.  Next.  John  G.  Burke  shared  his  experience  in  the  employee  assistance 
program  (EAP)  field.  Third  on  the  agenda  were  two  representatives  of  CP&L,  Phil 
Stone  and  Barney  Rickenbacker.  who  explained  the  drug  and  alcohol  abuse  program  at 
CP&L  to  the  Commission.  The  final  speaker  on  the  agenda  was  Cynthia  Cover  of 
N.C.  Citizen  for  Business  and  Industry,  who  gave  an  over  of  some  of  the  concerns  of 
the  business  community  on  the  issue  of  drug  testing  regulation. 


Meeting  on  March  22.  1988 

The  fourth  meeting  of  the  Commission  was  held  March  22.  1988  at  the  Legislative 
Building  in  Raleigh.  The  meeting  began  with  comments  from  Mr.  Tom  Palmer. 
Executive  Director  of  the  Mar\'  Francis  Center  in  Tarboro.  Mr.  Palmer  discussed  Ihe 
topic  of  EAPs.  Next.  Mr.  Chris  Scott  of  the  AFL-CIO  expressed  his  groups  concerns 
about  drug  testing.  Third.  Mr.  Jim  Shields  presented  the  views  of  the  ACLU  on  drug 
testing.  Next.  Dr.  William  Holiister.  Vice  President  of  Public  Policy  of  the  N.C. 
Mental  Health  Association,  addressed  the  Commission  concerning  the  use  of  EAPs  as 
part  of  a  drug  testing  program.  Finally.  Charles  Jeffress  reviewed  (he  various  existing 
statutes  in  other  states  concerning  drug  teMing. 


Meeting  on  April  20.  1988 

The  fifth  meeting  of  the  Commission  was  held  April  20.  1988  at  the  Legislative 
Building  in  Raleigh.  First  on  the  agenda  were  Bill  Cheatam  of  Vance  County  Mental 
Health,  and  Frank  Horton  of  Wake  County  Mental  Health.  Mr.  Cheatam  and  Mr. 
Horton  discussed  the  use  of  local  mental  health  offices  to  aid  small  business  in 
developing  EAPs.  Next,  Phillip  J.  Lyons  of  the  Attorney  General's  Office  discussed 
the  Criminal  Justice  Standards  Commission  drug  testing  proposal  for  criminal  justice 
employees.  Following  Mr.  Lyons.  Susan  Valauri  of  the  National  Federation  of 
Independent  Business  spoke  to  the  Commission  about  the  views  of  small  business 
concerning  drug  testing  regulation.  The  fourth  speaker.  Dr.  Paula  Childs  from 
Compuchem.  Inc..  addresses  issues  concerning  drug  testing  procedures. 

Following  the  speakers.  Commission  members  were  given  the  opportunity  to  voice 
their  views  about  the  direction  of  the  Commission.  As  a  result  of  this  discussion,  the 
Commission  voted  to  proceed  with  developing  a  draft  drug  testing  regulation  bill. 


Meeting  on  August  18.  1988 

The  sixth  meeting  of  the  Commission  was  held  August  18.  1988  at  the  Legislative 
Building  in  Raleigh.  Staff  presented  the  initial  draft  drug  testing  regulation  bill  to  the 
Commission.  Lobbyists  and  interested  persons  attending  the  meeting  were  invited  to 
make  comments  and  suggestions.  After  extensive  discussion  and  changes  to  the  draft, 
the  commission  decided  to  continue  vorl.  on  the  proposed  legislation  in  another 
meeting. 
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Meeting  on  September  27.  1988 

The  seventh  meeting  of  the  Commission  was  held  September  27,  1988  at  the 
Legislative  Building  in  Raleigh.  Staff  summarized  the  changes  made  to  the  proposed 
legislation  since  the  last  meeting.  Extensive  discussion  among  the  members  of  the 
commission  and  interested  persons  in  attend  ince  resulted  in  numerous  changes  to  the 
proposed  legislation. 

Meeting  on  November  10.  1988 

The  eighth  meeting  of  the  Commission  was  held  November  10.  1988  at  the 
Legislative  Building  in  Raleigh.  The  meeting  began  with  a  presentation  by  Raleigh 
Attorney  Davison  M.  Douglas.  Mr.  Davison  spoke  on  the  use  of  drug  test  information 
to  make  medical  based  hiring  decisions.  Following  Mr.  Davison,  the  Commission 
continued  discussion  among  themselves,  and  with  interested  parties  in  attendance, 
concerning  the  content  of  the  drug  testing  legislation  being  considered. 

Meeting  on  December  19.  1988 

The  ninth  and  final  meeting  of  the  Commission  was  held  December  19.  1988  at 
the  Legislative  Building  in  Raleigh.  As  previously  agreed,  the  discussion  was  limited  to 
Commission  members.  Written  suggestions  submitted  to  the  Commission  were 
considered,  and  the  Commission  finalized  its  changes  to  the  proposed  drug  testing 
regulation  statute,  and  voted  to  submit  the  proposed  draft  as  its  recommendation  to  the 
1989  General  Assembh . 


RECOMMENDATION 

Having  completed  months  of  hearings  and  deliberations,  and  in  accordance  with  its 
charge,  the  Commission  on  the  Uniform  Regulation  of  Substance  Abuse  Testing 
recommends  that  the  attached  bill.  (APPENDIX  C).  entitled  AN  ACT  TO  REGULATE 
WORKPLACE  DRUG  TESTING,  be  enacted  by  the  1989  General  Assembly. 


APPENDIX  A 


GENERAL  ASSEMBLY  OF  NORTH  CAROLINA 

1987  SESSION 

RATIFIED  BILL 


CHAPTER  873 
HOUSE  BILL  I 

AN  ACT  TO  AUTHORIZE  STUDIES  BY  THE  LEGISLATIVE  RESEARCH 
COMMISSION.  TO  CREATE  AND  CONTINUE  VARIOUS 
COMMITTEES  AND  COMMISSIONS.  TO  MAKE  APPROPRIATIONS 
THEREFOR.  AND  TO  AMEND  STATUTORY  LAW. 

The  General  Assembly  of  North  Carolina  enacts: 

PART  I.    TITLE 
Section  I .    This  act  shall  be  known  as  "The  Study  Commissions  and 
Committees  Act  of  1987." 


PART  IX. WORKPLACE  DRUG  TESTING  STUDY  COMMISSION 

Sec.  9. 1 .  There  is  created  a  Study  Commission  on  the  Uniform 
Regulation  of  Substance  Abuse  Testing. 

Sec.  9.2.  The  Commission  shall  consist  of  14  members.  The 
President  of  the  Senate  shall  appoint  seven  members,  including  three  members 
of  the  Senate,  two  representatives  of  business  and  industn.  in  the  Stale,  one 
representative  of  the  interest  of  State  or  public  employees,  and  one 
representative  of  employees  in  private  industr\  or  private  employee  groups. 
The  Speaker  of  the  House  of  Representatives  shall  appoint  seven  members, 
including  three  members  of  the  House  of  Representatives,  two  representatives 
of  business  and  industry  in  the  Stale,  one  represeniati\e  of  the  interest  of  State 
or  public  employees,  and  one  represenlaii'>c  o\  employees  in  pri\alo  industry 
or  private  employee  groups. 
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Sec.  9.3.  The  Commission  may  call  upon  other  agencies  of  State 
government  including  the  Department  of  Labor  and  may  seek  input  from 
medical  and  scientific  resources  who  are  knowledgeable  concerning  drug 
testing  in  the  workplace  and  the  Division  of  Health  Services. 

Sec.  9.4.  All  appointments  shall  be  made  no  later  than  October  1, 
1987. 

Sec.  9.5.  The  President  of  the  Senate  and  the  Speaker  of  the 
House  shall  each  appoint  a  cochairman  from  the  membership  of  the 
Commission.  Either  cochairman  may  call  the  first  meeting. 

Sec.  9.6.  The  Commission  shall  examine  existing  drug  testing  of 
applicants  for  employment  and  employees  in  the  workplace.  The  Commission 
may  recommend  procedures  or  regulations  for  the  administration  of  drug  tests 
by  employers  that  would  protect  both  employer  and  employee.  The 
Commission  may  recommend  legislation  that  addresses  the  problems  associated 
with  the  establishment  of  uniform  standards  for  the  use  of  drug  testing  in  the 
workplace. 

Sec.  9.7.  The  Commission  shall  submit  a  written  report  to  the 
1989  General  Assembly  upon  its  convening.  Upon  the  filing  of  the  report,  the 
Study  Commission  shall  terminate. 

Sec.  9.8.  With  the  prior  approval  of  the  Legislative  Services 
Commission,  necessary  professional  and  clerical  assistance  shall  be  provided  by 
the  Legislative  Services  Commission.  The  Legislative  Services  Commission 
may  also  enter  into  contracts  for  the  provision  of  technical  assistance  it  finds 
necessary  for  the  performance  of  its  responsibilities  under  this  Part. 

Sec.  9.9.  Members  of  the  Commission  who  are  also  members  of  the 
General  Assembly  shall  be  paid  subsistence  and  travel  expenses  in  accordance 
with  G.S.  120-3.1.  All  other  members  of  the  Commission  shall  be  paid  the 
per  diem  allowances  in  accordance  with  G.S.  138-5. 

Sec.  9.10.  There  is  appropriated  from  the  General  Fund  lo  the 
General  Assembly  the  sum  of  twenty  thousand  dollars  ($20,000)  for  the 
1987-88  fiscal  year  to  fund  the  study  authorized  by  this  Part. 

PART  XXXL    -EFFECTIVE  DATE 

Sec.  31.    This  act  is  effecli\e  .  n  M\   I.  1^87. 
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APPENDIX  C 

GENERAL  ASSEMBLY  OF  NORTH  CAROLINA 
SESSION  1989 


88S-RW-I00B 
THIS  IS  A  DRAFT  22-Dec-88  09:19:51 


Short  Title:    Drug  Testing  Regulation.  (Public) 

Sponsors: 

Referred  to: 


1  A  BILL  TO  BE  ENTITLED 

2  AN  ACT  TO  REGULATE  WORKPLACE  DRUG  TESTING. 

3  The  General  Assembly  of  North  Carolina  enacts: 

4  Section  I .    Chapter  95  of  the  General  Statutes  is  amended  by  adding  a  new 

5  Article  19  to  read: 

6  "Article  19. 

7  "Workplace  Drug  Testing  Regulation  Act. 

8  "§  95-225.    Definitions. --As  used  in  this  Article,  unless  the  context  clearly  requires 

9  otherwise,  the  following  terms  have  the  meanings  specified: 

10  (1)    'Drug'  means  a  controlled  substance  as  defined  in  G.S.  90-87(5)  or  a  metabolite 

1 1  thereof. 

12  (2)     'Employer'  means  a  person  doing  business  in  the  Stale  who  has  one  or  more 

13  employees  within  the  State. 

14  (3)    'Employee"  means  an  individual  currently  performing  services,  within  the  state 

1 5  for  compensation  for  an  employer. 

16  (4)     'Random  test"  means  a  drug  test  of  an  employee  selected  by  a  method  that 

17  provides  an  equal  probability  that  any  employee  from  a  group  of  employees  will  be 


88S-RW-100B  Page  1  1 


1  selected,   and  does  not   give  an  employer  discretion  to  waive  the  selection  of  any 

2  employee  selected  by  the  selection  method. 

3  (5)     'Reasonable  suspicion  drug  testing.'     Drug  testing  based  on  a  belief  that  an 

4  employee  is  using  or  has  used  drugs  in  violation  of  the  employer's  policy.    TTiis  belief 

5  shall  be  based  upon  specific  objective  and  articulable  facts  and  reasonable  inferences. 

6  These  shall  be  based  upon: 

7  (a)      Direct   observation   of  drug   use  and/or  the   physical   symptoms  or 

8  manifestations  of  being  under  the  influence  of  a  drug;  or, 

9  (b)      Abnormal  conduct  or  erratic  behavior  while  at  work,  a  pattern  of 

10  absenteeism,  tardiness,  or  deterioration  in  work  performance;  or, 

11  (c)      A  report  of  drug  use  provided  by  reliable  and  credible  sources  and 

12  which  has  been  independently  corroborated;  or. 

13  (d)      Evidence  that  an  individual  has  tampered  with  a  drug  test,  during 

14  his/her  employ  with  the  current  employer;  or. 

15  (e)      Information  from  a  reliable  and  credible  source,  that  an  employee  has 

16  caused,    or    contributed    to    an    accident    at    work   while    under   the 

17  influence  of  drugs;  or. 

18  (f)       Evidence  that  an  employee  is  involved  in  the  use.  possession,  sale, 

19  solicitation,    or   transfer   of  drugs   while   working   or  while   on    the 

20  employer's  premises  or  operating  the  employer's  vehicle,  machinery, 

21  or  equipment. 

22  (6)      'Employee  assistance  program"  means  a  program  provided  by  an  employer 
2  3  offering,  as  a  minimum,  assessment  and  referral  services  to  employees. 

2  4  (7)     'Job  Applicant'  means  a  person  who  has  completed  a  written  job  application 

2  5  provided  by  the  employer  for  employment  within  the  State. 

26  (8)    'High  Risk  or  Safety  Sensitive  Position'  means  a  position  requiring  the  operation 

27  of   vehicles,    machinery,    equipment    or    the    handling    of   hazardous    materials,    the 

28  mishandling  of  which  may  place  fellow  employees  or  the  general  public  at  risk  of 

29  serious  injury,  or  the  nature  of  which  would  create  a  security  risk  in  the  workplace. 

30  "§  95-226.    Authorized  drug  testing. -An  employer  may  not  request  or  require  an 

31  employee  or  a  job  applicant  to  undergo  drug  testing  except  as  authorized   in  this 

32  Article. 

3  3  (a)    Reasonable  Suspicion  Drug  Testing.     An  employer  may  request  or  require  any 
3  4  employee  to  submit  to  reasonable  suspicion  dmg  testing. 
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1  (b)    Random  Testing.    An  employer  may  require  a  random  test  of  an  employee  if  the 

2  employee  serves  in  a  high  risk  or  safety  sensitive  position. 

3  (c)    Applicant  Testing.    An  employer  may  require  a  job  applicant  to  submit  to  a  drug 

4  test  only  if: 

5  (!)      the  job  applicant  is  informed  in  writing  at  the  time  of  application  of 

6  the  employer  s  intent  to  conduct  a  drug  test;  and 

7  (2)      the  test   is  administered  in  accordance  with  the  provisions  of  G.S. 

8  95-227.       An    employer   is    not    required    to    provide    an    employee 

9  assistance  program  to  any  job  applicant  with  a  confirmed  positive  drug 

10  test  result.    A  confirmed  pyositive  drug  test  result  may  be  used  by  an 

11  employer  as  a  basis  for  denying  or  limiting  employment  of  a  job 

12  applicant. 

13  (d)      Treatment   program   testing--An  employer  may  require  drug  testing  of  any 

14  employee  referred  by  the  employer's  employee  assistance  program  to  a  drug  abuse 

15  counseling,  rehabilitation,  or  treatment  program.     An  employee  may  be  required  to 

16  undergo  drug  testing  during  the  drug  abuse  counseling,  rehabilitation,  or  treatment 

17  program,   and  for  a  follow-up  period  of  up  to  twelve  months  following  successful 

18  completion   of  the   program.      An  employee  shall   not  be  discharged  based  upon  a 

19  confirmed  positive  treatment  test  during  the  first  thirty  days  after  the  employee  enters 
2  0   an  employee  assistance  program. 

21  "§  95-227.  Procedural  requirements  for  the  administration  of  dinig  tests.  -An 
2  2  employer  who  requests  or  requires  a  job  applicant  or  employee  to  submit  to  a  drug  test 
2  3  shall  comply  with  all  of  the  following  procedural  requirements.  An  employer  may  take 
2  4    no  adverse  action  against  any  employee  or  job  applicant  based  on  the  results  of  a  drug 

25  test    unless    the    employer    has    complied    with    all    of    the    following    procedural 

26  requirements. 

27  (1)    Written  Policy.     The  employer  shall  provide  all  persons  tested  with  a  written 

28  policy  that  identifies: 
29 

the  circumstances  under  which  the  employee  may  be  required 

to  submit  to  a  test; 

the  test  procedures; 

the  classes  of  drugs  that  ma\  be  tested  for: 

the  consequences  of  a  confirmed  positive  test  result: 

the  consequences  of  a  refusal  to  take  a  drug  test: 
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30 

(a) 

31 

32 

(b) 

33 

(c) 

34 

(d) 

35 

(e) 

1  (f)       the  right  to  a  second  test  at  the  employee's  expense  of  a 

2  positive  drug  test  result,  to  be  taken  from  the  original  sample; 

3  (g)      the  right  of  an  employee  or  job  applicant  to  explain  a  positive 

4  test  result;  and, 

5  (h)      the  right  of  an  employee  to  be  notified  in  writing  of  the  basis 

6  for  any  drug  test  based  on  reasonable  suspicion. 

7  (2)     Collection  of  Sample.     The  collection  of  samples  shall  be  performed  under 

8  reasonable  and  sanitary  conditions.    Individual  dignity  shall  be  preserved  to  the  extent 

9  practicable.     Samples  shall  be  collected  in  a  manner  reasonably  calculated  to  prevent 

10  substitution  of  samples  and  interference  with  the  collection  or  testing  of  samples.    No 

11  employer  or  his  representative  may  directly  observe  an  employee  or  job  applicant  in  the 

12  process  of  producing  a  urine  sample  unless  there  is  reason  to  believe  there  has  been 

13  tampering  with  or  substitution  of  samples. 

14  (3)     Approved   Labs.      The  employer  shall   use  only  laboratories  approved  and 

15  certified  by  the  North  Carolina  Department  of  Human  Resources,  or  laboratories  that 

16  have  demonstrated  satisfactory  performance  in  the  proficiency  testing  programs  of  the 

17  National  institute  on  Drug  Abuse,  the  College  of  American  Pathology,  or  the  American 

18  Association  for  Clinical  Chemistry,  to  conduct  employee  and  job  applicant  drug  testing. 

19  An  approved  lab  shall  confirm  any  sample  that  tests  positive  by  a  second  test  of  the 
2  0  sample  utilizing  gas  chromatography  with  mass  spectrometry  or  an  equivalent 
21  scientifically  accepted  method. 

2  2  (4)    Split  Samples.    A  portion  of  every  sample  that  produces  a  confirmed  positive 

2  3  test  result  shall  be  preserved  by  the  laboratory  that  conducts  the  confirmatory  test  for  a 

2  4  period  of  at  least  90  days  from  the  time  the  results  of  the  confirmed  positive  test  are 

2  5  mailed  or  otherwise  delivered  to  the  employer. 

26  (5)    Test  Results.     The  employer  shall  provide  each  employee  a  copy  of  his  test 

27  result,  within  five  work  days  of  employer  notice  of  the  test  result,  regardless  of  whether 

28  the  test  result  is  positive  or  negative.    Upon  request,  the  employer  shall  provide  each 

29  job  applicant  a  copy,  within  five  working  days,  of  any  positive  test  result,  i 

30  (6)     Chain  of  Custody.      The  employer  or  his  agent  shall  establish  procedures 

31  regarding  chain  of  custody  for  sample  collection  and  testing  to  ensure  proper  record 

32  keeping,  handling.  labeling,  and  identification  of  the  test  samples. 

3  3         (7)      Opportunity   to   Explain    Positive   Test.      The   employer   shall    provide   the 

34  employee  or  job  applicant  tested  the  opportunity  to  rebut  verbally  or  explain  in  writing 

35  a  confirmed  positive  drug  test  result. 
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1  (8)     Opportunity  for  Retesi.     An  employee  may  request  a  retest  of  the  original 

2  sample  at  the  employee's  own  expense  after  notice  of  a  positive  test  result.    Within  five 

3  working  days  after  notice  of  the  test  result,  the  employee  shall  notify  the  employer  in 

4  writing  of  the  employee's  intention  to  obtain  a  retest.    Within  five  working  days  after 

5  receipt  of  the  notice,  the  employer  shall  notify  the  original  testing  laboratory  that  the 

6  employee  has  requested  the  laboratory  to  conduct  the  retest  or  to  transfer  the  sample  to 

7  another  laboratory  to  conc'uct  the  retest.    The  retest  must  use  the  same  drug  threshold 

8  detection  levels  as  used  in  the  original  test.    If  the  retest  does  not  confirm  the  original 

9  positive  test  result,  no  adverse  personnel  action  based  on  the  original  test  may  be  taken 

10  against  the  employee. 

11  (9)    Confidentiality.    An  employer  or  laboratory  shall  not  release  to  any  person  any 

12  information  related  to  drug  test  results,  except  the  following: 
the  employee; 
the  job  applicant; 
employer's  medical  staff; 
direct  supervisory  personnel; 

other  personnel  as  designated  by  the  employer  on  a  need  to 
know  basis; 

any  person  or  job  applicant  has  expressly  in  writing  granted 
permission  for  the  employer  or  laboratory  to  release 
information  to;  or. 

employee  assistance  program  personnel  designated  by  the 
employer  on  a  need  to  know  basis. 

24    The  employer  or  laboratory  must  gain  employee  permission  for  each  release. 

2  5       (10)      Employee   Assistance  Program.     The  employer  shall  provide  an  employee 

26  assistance  program  for  any  permanent  employees  upon  his  first  confirmed  positive  drug 

27  test.      The  employee  assistance  program  provides  the  employee  with,  or  refers  the 

28  employee  to,  an  appropriate  drug  abuse  counseling,  rehabilitation  or  treatment  program 

29  at  the  employee's  own  expense  or  as  part  of  an  employee  benefit  plan. 

30  Employee   assistance  programs  under  this  act   shall   be  registered  with  the   North 

31  Carolina  Department  of  Labor  and  shall  abide  by  the  guidelines  established  by  the 

32  Department  of  Labor. 

33  (II)     Disciplinary   Action.     The  emp'^yee's  counseling,  rehabilitation  or  treatment 

3  4    shall  be  paid  for  by  the  employer's  health  benefit  plan  or  at  the  employee's  expense  if 


13 

(a) 

14 

(b) 

15 

(c) 

16 

(d) 

17 

(e) 

18 

19 

(f) 

20 

21 

22 

(g) 

23 
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1  no  such  plan  exists.    No  employee  may  be  discharged  based  upon  a  confirmed  positive 

2  drug  test  unless: 

3  (a)      The  employee  has  previously  participated  in  an  employee  assistance 

4  program  for  a  drug  abuse  problem,  while  employed  by  his  current 

5  employer;  or, 

6  (b)      The  employee  has  refused  to  participate  in  the  employer's  employee 

7  assistance  program,  or  any  drug  abuse  counseling,  rehabilitation  or 

8  treatment  program  he  has  been  referred  to  by  the  employee  assistance 

9  program;  or, 

10  (c)      The    employee    has    failed   to   successfully   complete   any   employee 

11  assistance  program,  or  any  drug  abuse  counseling,  rehabilitation  or 

12  treatment  program  he  has  been  referred  to  by  the  employee  assistance 

13  program.       For    purposes    of   this    section,    "failed    to    successfully 

14  complete"  means  withdrawal  from  the  program  before  its  completion, 

15  or   a   confirmed   positive   drug   test   result   after  completion   of  the 

16  program,  as  provided  for  in  §  95-226(e). 

17  An  employee  may  be: 

18  (a)       suspended  up  to  three  days  with  or  without  pay.  according  to 

19  the    employer's    health    leave    policy,    until    he    enters    an 

20  employee  assistance  program,  or. 

21  (b)  transferred  or  reassigned  for  the  time  necessary  to  complete 
2  2  the  drug  abuse  counseling,  rehabilitation,  or  treatment 
2  3  program  designated  by  the  employee  assistance  program;  or. 

2  4  (c)      suspended  without   pay   in   accordance  with  the  employer's 

2  5  health  leave  policy  for  a  period  of  up  to  thirty  days,  when 

26  recommended   by   the  employee  assistance  program  for  the 

27  purpose  of  drug  treatment. 

28  (12)    Time  Limits  on  Drug  Test  Records.    The  employer  shall  remove  any  reference 

29  to  the  results  of  a  drug  test  and  subsequent  treatment  from  the  personnel  records  of  an 

30  employee  who  received  a  confirmed  positive  drug  test  result  if.  three  years  after  the 

31  successful   completion  of  an  employee  assistance  program,   the  employee  shows  no 

32  evidence  of  illegal  drug  use.    This  section  does  not  apply  to  employee  medical  records. 

3  3  "§  95-228.  Employer  drug  test  results  not  to  be  used  in  criminal  action. -No  drug 
3  4  test  results  from  an  employer  drug  testing  program  or  the  employee's  retest  may  be 
3  5  used  as  evidence  in  a  criminal  action  against  the  employee,  job  applicant,  or  employer. 
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1  However,  a  test  report  accompanied  by  an  affidavit  by  the  analyst  or  other  designated 

2  certifying  officer  of  the  approved  laboratory  conducting  the  test,  sworn  to  and  properly 

3  executed  before  an  official  authorized  to  administer  oaths,  shall  be  admissible  without 

4  further  authentication  as  prima  facie  evidence  in  any  hearing  before  the  Department  of 

5  Labor.  Employment  Security  Commission,  or  other  administrative  agencies  of  the  state 

6  concerned  with  employer-employee  relations.     The  Department  of  Human  Resources 

7  shall  develop  a  form  for  use  by  approved  laboratories  in  making  this  affidavit. 

8  If  either  employer  or  employee  desires  that  the  analyst,  or  other  representative  of  the 

9  approved   lab   who   conducted   the   test,    personally   testify   at   the   hearing,   he   may 

10  subpoena  and  examine  that  person  as  though  he  were  an  adverse  witness. 

11  "§  95-229.    No  duty  to  test. --Nothing  in  this  Article  shall  be  construed  to  place  a 

12  duty  on  employers  to  conduct  drug  testing  of  their  employees  or  job  applicants. 

13  "§  95-230.    Administrative  Relief,  -(a)  The  Commissioner  of  l^bor  is  authorized  to 

14  investigate    complaints    from    employers,    employees,    or   job    applicants    regarding 

15  compliance  with  this  article.     The  commissioner  or  his  representative  shall  have  the 

16  power  to  enter  any  place  of  employment  and  gather  such  facts  as  are  essential  to 

17  determine  whether  or  not  a  violation  of  this  article  has  occurred. 

18  (b)    The  Commissioner  or  his  representative  shall  have  the  power  to  hold  hearings. 

19  administer   oaths,    examine    witnesses,    issue    subpoenas,    compel    the    attendance    of 

20  witnesses    and    the    production    of   papers,    books,    records,    physical    evidence    and 

21  documents,  and  take  depositions  and  affidavits  in  any  proceeding  hereunder. 

2  2  (c)    Subject  to  the  requirements  of  Chapter  I50B.  the  Commissioner  is  authorized  to 

23  adopt  such  rules  as  are  necessary  for  the  purpose  of  carrying  out  the  provisions  of  this 

24  article. 

2  5  (d)    The  Commissioner  may  order  an  employer,  laboratory  or  medical  facility  found 

26  to  be  in  violation  of  this  act  to  provide  appropriate  relief  to  the  affected  employee  or 

27  employees.    Appropriate  relief  may  include  back  pay.  reinstatement  to  the  same  or  an 

28  equivalent  job.  reinstatement  of  full  employee  benefits  and  seniority  rights,  and  deletion 

29  of  references  from  files. 

3  0  (e)    Complaints  regarding  compliance  with  this  article  must  be  filed  within  one  year 

31  following  notification  to  the  employee  regarding  the  results  of  the  drug  test  or  within 

32  one  year  of  the  occurrence  of  the  violation,  whichever  is  later. 

3  3  "§  95-231.    Remedies.--  An  employet"   job  applicant,  or  the  Commissioner  of  Labor 

3  4  on  behalf  of  such  employee  or  job  applicant  alleging  a  violation  of  this  Act  by  an 
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1  employer,  laboratory  or  other  medical  facility  may  bring  an  action  for  injunctive  relief 

2  or  damages  or  both.    Relief  may  include 

3  (1)      An  injunction  to  restrain  the  continued  violation  of  this  Act; 

4  (2)      Reinstatement  of  the  employee  to  the  same  position  held  before  the 

5  unlawful   drug   testing,   disciplinary   action   or  discharge,    or  to   an 

6  equivalent  position; 

7  (3)      Reinstatement  of  full  employee  benefits  and  seniority  rights. 

8  (4)      Actual   damages,  including  reasonable  attorney's  fees. 

9  "§  95-232.    Applicability.    The  provisions  of  this  Article  shall  apply  only  to  cases  of 

10  employees  working  within  the  State  and  job  applicants  making  application  within  the 

11  State. 

12  Sec.  2.    This  act  shall  become  effective  October  1,  1989. 
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BRIEF  SUMMARY  OF  BILL 


Section  I  of  the  proposed  drug  testing  regulation  bill  would  amend  Chapter  95  of  the 
General  Statutes,  Department  of  Labor  and  Labor  Regulations,  by  adong  a  new  Article 
19  regulating  workplace  drug  testing. 

The  initial  section  of  the  act,  §95-225  Definitions,  provides  the  definitions  of  terms 
used  in  the  bill. 

§95-226  Authorized  drug  testing,  provides  for  four  types  of  drug  testing,  subject  to 
the  provisions  of  the  act: 

Reasonable  suspicion  drug  testing.  Random  testing.  Applicant  testing,  and 
Treatment  testing. 

§95-227  Procedural  requirements  for  the  administration  of  drug  tests,  includes  twelve 
procedures  employers  and/or  laboratories  would  be  required  to  follow  in  a  drug  testing 
program. 

§95-228  Employer  drug  tests  not  to  be  used  in  criminal  action,  provides  that 
workplace  drug  test  information  could  not  be  used  in  a  criminal  actions,  but  could  be 
used  in  administrative  hearings. 

§95-229  No  duty  to  test,  states  that  no  employer  shall  have  a  duty  to  drug  test. 

§95-230  Administrative  relief,  sets  out  the  procedures  that  would  be  required  for 
administrative  actions  regarding  compliance  with  the  provisions  of  the  act. 

§95-231  Remedies,  sets  out  the  remedies  and  limitations  on  remedies  that  would  be 
available  to  those  alleging  violations  of  the  Act. 
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